[Title]
1.
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[Summary of Facts]
I.
Company X constructed a hotel (the “Building”) on land owned by Company A as ordered by Company A. Company A failed to pay a significant portion of the contract price, but did create and register a mortgage over the Building and the site on which it stood for the benefit of Company X and received delivery of the Building from Company X after agreeing with Company X on matters such as obtaining the approval of Company X if the Building was to be leased to a third party. However, Company A violated this agreement by leasing and delivering the Building to Company B without the approval of Company X, and Company B further subleased and delivered the Building to Company Y. The lease contract and the sublease contract both had long terms of five years, the amount of rent under these contracts was significantly lower than a reasonable amount, the amount of the security deposit and guarantee money was significantly higher than the rent, and Company A, Company B, and Company Y, which are the parties to these contracts, have some common officers. In light of such factors, these contracts were considered to be for the purpose of interfering with auction proceedings to be carried out as the execution of Company X’s mortgage. Company X filed a petition for an auction of the Building and the site on which it stood as the execution of the mortgage, but they failed to sell and there is currently no prospect that they will sell.
II.
Company X made a claim for surrender of the Building as a claim of interference pursuant to the mortgage and a claim for payment of damages equivalent to rent based on tort due to mortgage infringement, on the grounds that the mortgage had been infringed by Company Y’s possession of the Building. The lower court accepted both of Company X’s claims. Company Y appealed this decision and filed a petition for acceptance of a final appeal.
This decision upheld the part of the lower court judgment where the lower court accepted the claim of interference pursuant to the mortgage and dismissed the appeal, but reversed the part where the lower court accepted the claim for damages equivalent to rent and dismissed that claim.
[Summary of Decision]
I.
If a possessor of a mortgaged immovable received possessory title after the registration of the establishment of the mortgage and the establishment was considered to be for the purpose of interfering with auction proceedings carried out as the execution of the mortgage, and if there are circumstances such that the possession interferes with the realization of the exchange price of the mortgaged immovable, making the exercise of the mortgagee’s right to claim preferential payment difficult, the mortgagee may file an interference claim pursuant to the mortgage against the possessor, seeking to exclude the above circumstances,  even if the possessor receives the establishment of possessory title from the owner of a mortgaged immovable and is in possession of the mortgaged immovable. 

II.
In exercising a claim of interference pursuant to a mortgage against the possessor of a mortgaged immovable, where it cannot be expected that the possessor of the mortgaged immovable will carry out appropriate maintenance and management of the mortgaged immovable, so as to ensure there is no infringement of the mortgage, the mortgagee may demand that such possessor surrender the mortgaged immovable directly to the mortgagee.
III.
The mortgagee does not incur damages equivalent to the amount of rent due to the possession of the mortgaged immovable by a third party.
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